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SOTOMAYOR, U.S.C.J. Sitting by Designation:
INTRODUCTION

Plaintiff Marilyn J. Bartlett claims that she is entitled to reasonable
accommodations in taking the New York State Bar Examination because she is an individual
with a disability as defined by the Americans with Disabilities Act (the “ADA™),42 US.C.
§ 12101, et seq., and Section 504 of the Rehabilitation Act (“*Section 504" or the “Rehabilitation
Act”), 29 U.S.C. §700, et seq. Specifically, plaintiff alleges that she has a learning disability!
that “substantially limits” her “major life activities” of reading, or in the alternative, working,
and that defendants New York State Board of Law Examiners and its members (the “Board”™)
discriminated against her under Titles Il and I1I of the ADA and Section 504 by failing to
provide her with reasonable accommodations. 42 U.S.C. 3 12102(2)(A) (defining disability as “a
physical or mental impairment that substantially limits one or more of the major life activities of

[an] individual™); 29 U.S.C. § 705(9)(B) (same).?

' Plaintiff and her experts use the terms dyslexia and learning disability interchangeably.
See. e.g., Moats Aff. 4 11. I likewise use those terms interchangeably in this opinion and order.

* Title Il of the ADA prohibits discrimination by public entities, such as the Board, on
the basis of disability. 42 U.S.C. § 12132. Title Il of the ADA requires, inter alia, entities
offering licensing examinations to provide reasonable accommodations to disabled individuals.
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After holding a 21-day bench trial® and reviewing thousands of pages of exhibits
and briefs, I concluded that plaintiff was entitled to reasonable accommodations on the bar
examination because she was a disabled individual within the meaning of the ADA and the
Rehabilitation Act. Bartlett v. New York State Bd. of Law Exam'rs, 970 F. Supp. 1094, 1126
(S.D.N.Y. 1997) (Bartlet ). 1 determined that plaintiff was not substantially limited in the -
major life activity of reading because, when I compared her to the “average person in the general
population” (as I was required to do by the ADA’s implementing regulations, see 28 C.F.R. Pt.
35, App. A §35.104; 29 C.F.R. § 1630.2(j)(1)), Bartlett’s history of self-accommodation “ha[d]
allowed her to achieve . . . roughly average reading skills (on some measures) when compared to
the general population.” Bartlett I, 970 F. Supp. at 1120. I found, however, that taking the bar
exam “implicates the major life activity of working” because the bar exam functions like an
employment test and that, when I compared plaintiff to persons with “‘comparable training, skills
and abilities” (as I was permitted to do by the ADA’s implementing regulations, see 29 C.F.R.

§ 1630.2G)(3)(1)), “‘her reading skills (which when compared to the general population are barely

average) [were] well below normal.” Bartlett I, 970 F. Supp. at 1121. I concluded that plaintiff

was substantially limited in the major life activity of working because her inability to be

42 U.S.C. § 12189. Section 504 prohibits discrimination against disabled individuals by “any
program or activity receiving Federal financial assistance.” 29 U.S.C. § 794(a). Because, in the
context of this case, Titles I and III of the ADA and Section 504 “impose largely the same
requirements,” Bartlett v. New York State Bd. of Law Exam 'rs, 226 F.3d 69, 78 n.2 (2d Cir.
2000), I will treat these claims together.

* Tuse the terms “bench trial” or “original trial” to refer to the trial held before me from
October to December 1995. Citations to the bench trial transcript are made with the designation
“Trial Tr.” followed by the relevant page number(s).
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accommodated on the bar exam excluded her from a class of jobs — lawyering — for which she
was otherwise qualified. /d. at 1123-28. I awarded plaintiff injunctive relief in the form of
reasonable accommodations on the bar exam,” id. at 1146, and monetary damages of $2,500 for
each of the five bar examinations that she had taken, id. at 1152. Defendants moved for
reconsideration, which I denied. Bartler v. New York State Bd. of Law Exam'rs, 970 F. Supp. -
1094 (S.D.N.Y. 1997) (Bartlet II).

The Second Circuit affirmed in part, and vacated and remanded in part. Bartlett
v. New York State Bd. of Law Exam 'rs, 156 F.3d 321 (2d Cir. 1998) (Bartlett III). The Second
Circuit agreed that plaintiff was an individual with a disability under the ADA and Section 504,
but on different grounds. The Court held that [ had erred in considering plaintiff’s ability to self-
accommodate in determining whether she was disabled and found that absent her self-
accommodations, Bartlett was substantially limited in the major life activity of reading when
compared to the average person. /d. at 329. Because it found that Bartlett was substantially
limited in the major life activity of reading, the Circuit did not consider whether Bartlett was also
disabled in the major life activity of working. /d. On those grounds, the Court affirmed my
finding that plaintiff was entitled to reasonable accommodations in taking the bar examination.
Although the Circuit also affirmed my determination that plaintiff was entitled to compensatory

damages, the Court remanded with instructions for me to determine whether any of the Board’s

* Tordered that the Board provide plaintiff with the following accommodations if she
chose to retake the bar examination: (1) double the normally allotted time, spaced out over four
days; (2) the use of a computer; (3) permission to circle multiple choice answers in the
examination booklet; and (4) large print on both the New York State and Multistate Bar
Examinations. /d. at 1146-47, 1153.



denials of Bartlett’s requests for accommodations on each of the five bar examinations she took
were based on illegal discrimination. /d. at 332.

The United States Supreme Court granted certiorari. New York State Bd, of Law
Exam'rs v. Bartletr, 527 U.S. 1031 ( 1999) (Bartletr [V). The Supreme Court vacated the Second
Circuit’s judgment and remanded for the Circuit to reconsider this case in light of Sutton v. -
United Air Lines, Inc., 527 U.S. 471 (1999), Murphy v. United Parcel Serv., Inc., 527 U.S. 516
(1999), and Albertson’s, Inc. v. Kirkingburg, 527 U.S. 555 (1999), decisions in which the
Supreme Court held that corrective devices and mitigating measures must be considered in
determining whether an individual is disabled under the ADA.

On remand, the Second Circuit again affirmed in part, and vacated and remanded
in part. Bartlett v. New York State Bd. of Law Exam 'rs, 226 F.3d 69 (2d Cir. 2000) (Bartlett V).
With respect to whether plaintiff was substantially limited in the major life activity of reading,
the Circuit held that although I had properly considered plaintiff’s self-accommodations, my
finding that plaintiff had roughly average skills on some measures of reading was insufficient to
support the conclusion that her reading was not substantially limited. /d. at 81. The Circuit
asked me to consider in the first instance whether plaintiff’s reading skills are below average on
any measure such that plaintiff’s ability to read is substantially limited. /d. at 81. Thus, in this
opinion and order, I will first address “whether Bartlett is substantially limited in the major life
activity of reading by her slow reading rate, or by any other "conditions, manner, or duration’
that limits her reading ‘in comparison to most people.”” /d. at 82.

The Circuit further held that if I find that plaintiff is not substantially limited in
reading, I should make further findings with respect to whether plaintiff is substantially limited
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these reasons, I find that plaintiff is entitled to receive reasonable accommodations in taking the

New York State Bar Examination. Accordingly, I award her injunctive and compensatory relief.

FINDINGS OF FACT
In my first opinion and order in this action, familiarity with which is assumed, L
made extensive findings of fact with respect to the evidence presented during the bench trial. I
will not repeat those findings here, but rather will limit my factual findings in this opinion and
order to those necessary to resolve the limited issues before me on this remand. Based on the
testimony presented and the exhibits admitted during the remand trial, my additional factual

findings pursuant to Fed. R. Civ. P. 52 are as follows:

[. Plaintiff’s Psvchometric Evaluations

Plaintiff has been evaluated by three psychologists: Phillip M. Massad, Ph.D. in
December 1989; Richard F. Heath, Ph.D. in May 1993; and Rosa A. Hagin, Ph.D. in September
1994. Each of these psychologists issued a report in connection with his or her respective
evaluations. (P1.’s Ex. 20a, Massad’s Psychoeducational Evaluation; P1.’s Ex. 16, Heath’s
Psychoeducational Evaluation; P1.’s Ex. 93, Hagin’s Psychological Evaluation.) In my first
opinion and order, I made extensive findings of fact regarding these psychologists’ evaluations of
plaintiff, Bartlert I, 970 F. Supp. at 1104-1110, and I reaffirm those findings here. To the extent
that the content of these reports are relevant to my conclusions of law, I discuss them in more

detail later in this opinion and order. See infra Conclusions of Law, Section IV.



II. Plaintiff’s Bar Examinations

In my first opinion and order, I discussed in detail the circumstances surrounding
each of the occasions on which plaintiff has taken the bar examination and, where relevant, the
documentation she submitted in support of her requests for accommodations, Bartlett I, 970 F.

Supp. at 1102-04, and I also reaffirm those findings here. To the extent this information is _
relevant to my conclusions of law, I also discuss them in more detail later in this opinion and
order. See infra Conclusions of Law, Section [V.

Since my last opinion and order, plaintiff has taken the New York Bar
Examination one additional time - in July 1999. (McAlary Aff. ¢ 2°% Tr. at 252, 389.) The
Board provided plaintiff with the following accommodations on that exam: (1) double the
normally allotted time, spaced out over four days: (2) a large print version of the examination;
(3) a private testing room; (4) use of a laptop computer for the essay portions of the examination;
and (5) permission to mark the multiple choice questions in the examination booklet. (McAlary
Aff. ¥ 3; Tr. at 252.) Despite these accommodations, plaintiff failed the July 1999 bar
examination with a score of 578 (a passing score was 660). (McAlary Aff. § 4; Tr. at 252.)
Plaintiff testified that personal circumstances affected her ability to take the July 1999 bar

examination. Specifically, her husband was diagnosed with cancer and, one week before the bar

examination, had surgery and began follow-up therapy. (Tr. at 390.)

® Witnesses gave their direct testimony at the remand trial by way of affidavit. “Aff.”
refers to the affidavit of direct testimony of the named witness.

8



[11. Plaintiff’s Expert Testimonv at the Remand Trial

A, Louisa Cook Moats. Ed.D.

Louisa Cook Moats, Ed.D., is an expert in the assessment of learning disabilities
in both children and adults. (Moats Aff. 9 1.) Dr. Moats’s graduate and doctoral studies focused
on learning disabilities, and she has developed an expertise in the area of spelling errors -
experienced by individuals with dyslexia. (Moats Aff. 99 4-5.) Until 1996, Dr. Moats consulted
with the Dartmouth College Academic Skills Center and the Dartmouth Medical School, where
she reviewed reports submitted by students who had requested accommodations for their learning
disabilities. Dr. Moats also served as an adjunct professor in the department of psychiatry at
Dartmouth Medical School, where she trained psychology graduate students in assessing children
with learning disabilities. (Moats Aff., Ex. 1, Moats Resume; Tr. at 40.)

Plaintiff contacted Dr. Moats in November 1989 while searching for a clinician to
assess her for possible learning disabilities. Dr. Moats referred plaintiff to Dr. Massad. (Moats
Aff. 4 10; Tr. at 44.) Dr. Moats discussed with Dr. Massad the types of tests he should perform.
(Tr. at 44.) With respect to the reading rate problems plaintiff had reported to Dr. Massad, Dr.
Moats believed that the measures which existed at the time to document reading rate were

limited because the Nelson-Denny Reading Test” was undergoing revision and because those

tests could not show how plaintiff read different types of materials for different purposes.

” The Nelson-Denny Reading Test includes a reading rate test (measured by a words per
minute score based on the number of words the individual read in the first minute of the test) and
a reading comprehension test. (Pl.’s Ex. 127, M. Kay Runyan, “The Effect of Extra Time on
Reading Comprehension Scores for University Students With and Without Learning Disabilities,
Journal of Learning Disabilities, vol. 24, no. 2 (Feb. 1991).) This test is normed up to college
students. (Defs.” Ex. AAA, Nelson-Denny Reading Test Examiner’s Manual.)
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(Moats Aff. 49 12, 17, 18.) Given the limitations of tests of reading rate and the fact that
plaintiff’s clinical history evidenced that reading rate had been a life-long problem for her, Dr.
Massad chose not to administer a formal measure of reading rate, and Dr. Moats concurred.
(Moats Aff. 99 19, 20.)

After completing his evaluation of plaintiff, Dr. Massad consulted with Dr. Moats
regarding the test data and resuits, including behavioral observations. (Moats Aff, 913.) Dr.
Moats concurred in Dr. Massad’s diagnosis of plaintiff as dyslexic. Dr. Moats testified that the
most critical factor in assessing whether an adult has a learning disability is his or her history and
presenting problems and stated that plaintiff’s history and presenting problem, as well as the
discrepancies between her comprehension and her word recognition and decoding abilities, were
“highly consistent with life-long dyslexia.” (Moats Aff. 9921, 22; Tr. 48-51.) Of further
significance to Dr. Moats were the coping strategies that plaintiff employed, including her use of
an index card with a cut-out hole for tracking, and the types of errors plaintiff made on the Wide
Range Achievement Test-Revised (“WRAT?”) spelling subtest administered by Dr. Massad.?
(Moats Aff. 49 24, 26; Tr. at 46-47.) Dr. Moats opined at the remand trial that the Board had
sufficient information to determine that plaintiff was disabled when presented with Dr. Massad’s
report. (Moats Aff. 929.)

Dr. Moats testified that plaintiff’s ability to read, write, and learn is limited as

¥ At the remand trial, Dr. Moats also analyzed the types of spelling errors made by
plaintiff on her February 1993 bar examination and concluded that they were consistent with a
dyslexia diagnosis. (Tr. at 120-24.)
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compared to most people.” (Moats Aff 929.) Unlike plaintiff. most people can recognize and
process words and letters automatically, can comprehend and retain information they read with
little repetition, can easily recognize words they have seen before, do not need to think
deliberately about forming letters and consciously remembering what letters look like, and do not
read or write significantly better with extended time. According to Dr. Moats, “[m]ost people do
not read, write or learn with the leve] of difficulty experienced by Plaintiff.” (Moats Aff. 9§ 30;
see also Tr. at 52-53.) Dr. Moats stated that plaintiff’s lack of automaticity in reading, which she
defined as reading without employing significant conscious attention to the task, causes her to
read slowly and laboriously and to seek circuitous routes around reading whenever possible. (Tr.
at 53-54.)

B. Rosa A. Hagin, Ph.D.

Rosa A. Hagin, Ph.D., examined plaintiff in preparation for and served as
plaintiff’s lead expert witness in the original trial of this action. Bartlett I, 970 F. Supp. at 1109.
Dr. Hagin provided further testimony at the remand trial. As I noted in my first opinion and
order, Dr. Hagin is a leading researcher in the field of learning disabilities and has published
numerous books and articles on the topic. She is a faculty member at Fordham University and at
New York University Medical Center’s department of psychiatry and supervises clinics at both

schools. Id.

? AsInoted in my first opinion and order, “[f]or purposes of this case, plaintiffs claimed
disability collapses into an inability to read like the average person on tests like the bar
examination, for that is the skill that plaintiff claims constricts her ability to engage in all the
other relevant major life activities.” Bartlerr I, 970 F. Supp. at 1117. Thus, as [ did in my first
opinion and order, I will focus on the major life activities of reading, and in the alternative, of
working.
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At the remand trial, Dr. Hagin testified about the limitations of using
psychometric testing to assess learning disabilities in adults. Like Dr. Moats, Dr. Hagin believes
that for adults suspected of having learning disabilities, the most critical element in their
asséssment is their clinical history, including the type and severity of the difficulties they
experienced when learning to read and write and the type of help they have received. (Hagin _
Supp. Aff. §7)

Dr. Hagin noted that “[t]here are no truly appropriate measures of reading
assessment for adults and no tests are developed for this purpose, because generally adults are
not tested.” (Hagin Supp. Aff. 8.) The few tests that have adult norms merely provide a ceiling
by extrapolation and do not establish norms that represent the reading ability of “most people” or
an “average person.” (/d.) For example, because the skills tested on the Word Attack and Word
Identification subtests of the Woodcock Reading Mastery Test-Revised (“Woodcock”) are
normally mastered by sixth grade, the adult norms for those tests merely establish a ceiling for
those skills. (Hagin Supp. Aff. q 14.) Additionally, an individual’s scores on the Woodcock do
not reflect many decoding problems because the test is untimed, permits an individual numerous
tries, and allows for self-corrections. (Tr. at 184.)

Because of these limitations, Dr. Hagin opined that when diagnosing an adult, an
evaluator must look at the behaviors the individual uses when taking the tests, not merely the test
results. An evaluator should look at the type of word attack skills employed, not merely whether
the word is successfully attacked; how automatically an individual decodes words, not whether
the word is eventually decoded; how the individual handles extended text; and whether the rate
of reading would effectively meet the needs of an adult. (Hagin Supp. Aff. §9.) For example,
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the Woodcock score reflects accuracy, not automaticity of functions; instead, automaticity is
assessed through clinical observation of how the individual goes about taking the Woodcock.
(Hagin Supp. Aff. §15.) Dr. Hagin stated that an evaluator should also examine an individual’s
writing competence and ease, which is generally assessed through clinical and behavioral
observations such as the manner in which the individual writes and whether the individual uses-
compensatory techniques or aids when writing, (Hagin Supp. Aff. §11.)

In evaluating the plaintiff, Dr. Hagin did the following. She noted that with
respect to plaintiff’s performance on the Weschsler Adult Intelligence Scale-Revised (“WAIS™)
test given by Dr. Massad, the discrepancy between plaintiff’s verbal and performance
intelligence quotients (“IQs”) was highly significant and merited further investigation. (P1.’s Ex.
93, at 1-2.) Plaintiffs response on the neuropsychological battery was uneven, and Dr. Hagin
observed plaintiff using coping skills while reading, including using pointing cues to assist with
keeping her place on visual tests, rehearsing rote sequencing items verbally, and slowing down
her rate of response. (Id.) Dr. Hagin further noted that although plaintiff worked slowly and
laboriously when providing her with a writing sample, plaintiff’s sample contained five spelling
errors, including “exciteing,” “begining” and “teeching.” (/d. at 2.) Plaintiff’s Woodcock Word
Attack subtest scores were significantly below expectations (based on the published statistical
correlation between that subtest score and IQ), and the discrepancy between her expected and
actual performance occurred in less than 5% of the population. (/d. at 3.)

During her evaluation of plaintiff, Dr. Hagin administered the Diagnostic Reading
Test (“DRT™), a test of reading rate and comprehension, under both timed and untimed
conditions, to determine: (1) if plaintiff’s performance improved significantly with extra time;
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