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Mr. Chairman and Members of the Committee, I am pleased to submit this testimony for the record.  My name is Jo Anne Simon.  For the past 12 years I have maintained a law practice concentrating on disability rights in education, high stakes standardized testing and employment discrimination matters.  I have been an adjunct Assistant Professor at Fordham University School of Law for the past 10 years and previously served as Staff Attorney for Hofstra University School of Law’s Disabilities Law Clinic for four years.  I have served as counsel on a number of disability rights cases, including Bartlett v. NYS Board of Law Examiners.
 


I have been asked specifically to address the impact of the ADA Amendments Act, as passed by the House, on schools and universities.  


Like Professor Bagenstos, I both study and litigate disability rights cases.  I strongly support this bill.  The ADAAA will do no more than protect those Congress originally intended to protect.  It would overturn the mitigating measures holding of Sutton v United Airlines which has been applied in such a way as to deprive large numbers of individuals with disabilities of the law’s protections.  These are people that Congress meant to protect when it enacted the ADA. The ADAAA will also overturn the restrictive interpretation of “substantially limits” as applied in Toyota and decisively reject that Court’s requirement that meeting the threshold for the law’s protections is a strict and demanding standard.   No other civil rights law so stringently and stingily scrutinizes those whom it seeks to protect.


 The threshold issue of who is covered by the ADA has formed the bulk of the case law as covered entities have sought to reject coverage based on narrow interpretations by the Supreme Court.  While the Court has held that the determination of whether a person is protected by the ADA is to be made on a case by case basis,
 the Court’s “demanding standard”
 is harshly inconsistent with the original intent of the Congress which enacted the ADA, and has given rise to cookie-cutter like formulations which sacrifice substance to form.

Impact of the ADAAA on K-12 Education


Under the ADAAA, similar to the current language of the ADA and that of Section 504, an impairment must “substantially limit” a major life activity.  An impairment meets this test if it “materially restricts” a major life activity.  Major life activities include such things as learning, reading, thinking, and concentrating, as well the operation of various bodily functions. 


The ADAAA directs courts not to take into account mitigating measures when determining if impairments substantially limit a major life activity.  This will help children with impairments, such as diabetes and epilepsy, who manage their impairments with medication.  Similarly, it will help children with learning disabilities who manage to succeed academically by working round-the-clock to complete assignments as a means of overcoming the effects of their impairment on learning.  In addition, a key purposes provision of the ADAAA overturns the “demanding standard” for interpreting “substantially limits” that had been articulated by the Supreme Court in the Toyota case. 


The ADAAA will ensure that students with disabilities receive appropriate protection under the ADA and Section 504.  While few federal court decisions have held that elementary or secondary school children do not have disabilities under these laws,
 you heard from Sue Gamm’s testimony that school districts and state educational agencies routinely refuse to extend these laws’ protections to children who have managed to achieve high or even passing grades despite serious impairments.  Ms. Gamm provided the example of a hearing officer’s decision that a 10th grader who worked exceptionally hard to earn As and Bs was not substantially limited in learning even though she had difficulty organizing ideas and breaking down complex written material, took a long time to break down material, had difficulty completing assignments on time and problems with executive functioning, and occasionally failed tests.
  


This is precisely the problem that the ADAAA is intended to address.  Students like that 10th grader should not be denied the protections of the ADA simply because they have worked hard to overcome the effects of a disability. 


Moreover, the notion that a student cannot have a reading or learning disability if he or she manages to attain high or passing grades is fundamentally wrong.  It reflects an outmoded and inaccurate understanding of individuals with disabilities as individuals who are completely incapable of performing well.  


As the Department of Justice explains in its ADA regulatory guidance, a person has a disability if he or she is substantially limited in the condition, manner or duration under which he or she performs a major life activity as compared to the condition, manner or duration under which most people perform the activity.  This is the correct way to apply the definition of disability -- a student who has an impairment that substantially limits the conditions under which she learns, or the manner in which she learns, has a disability even if she manages to obtain average grades.  The ADA’s goal is not equal test scores, but equal opportunity.


Ms. Gamm testified that schools are accommodating many students with disabilities informally, but should not be subjected to the planning and evaluation requirements of Section 504.  Congress did not intend that students with disabilities who need accommodations should be left without legal rights and be dependent solely on the good will of schools to provide the help they need in order to learn.  In any event, Section 504 imposes minimal planning and evaluation requirements that should effectively be met by any school that is adequately meeting the needs of a child with a disability.
  

School districts that have been complying with the ADA and Section 504 have nothing to fear from the ADAAA.  Indeed, they should welcome the clarity that the amendments bring. 


Most students, of course, receive their accommodations (related and supplemental services) under the Individuals with Disabilities Education Act (IDEA) and will continue to be so served.
  Some students, however, receive their accommodations solely under Section 504 and the ADA.  These same students will continue to receive such accommodations.  For those children who have been inappropriately denied the protections of the law, the new bill will help clarify the coverage they should have been receiving.  


Concerns that the ADAAA will compel schools to provide services to students who don’t really need them are misplaced.  Whether a student has a disability and what, if any, services he needs are two distinct issues.  Take the hypothetical child with Attention Deficit Hyperactivity Disorder whose medication fully corrects the symptoms of his disorder.  That is actually unlikely to be the case since medication does not improve deficits in working memory, processing speed, lexical access or executive functioning.
  However, even if medication had a completely corrective effect, that child would still be protected from discrimination based on his disability.  Protection from discrimination, however, only requires the provision of services where there is a demonstrated need for those services.   The ADA does not require needless service provision. The greater danger, of course, is that a child entitled to protection and perhaps in need of services, will not get them, and will not have the opportunity to learn what he could and should be learning.

Impact of the ADAAA on Postsecondary Education


While the number of students with disabilities on American campuses is growing, today only about 6 to 8 % of college students identify themselves as having a disability.
  Unlike K-12 schools, postsecondary institutions bear no responsibility for identifying such students and we rely on students’ self-identification in order to ensure that they receive necessary services. It is extremely unlikely that more college students will request help for a disability due to a change in the legal definition of disability under the ADA.  Most students are not aware of the nuances of the law.  Rather, they ask for help because they were identified with a disability prior to arriving at the postsecondary institution, or because they are diagnosed with a disability later in life. It is their experience and diagnosis of a disability that triggers the request for help – not a wording change in the law.

Indeed, the vast majority of postsecondary institutions are doing an admirable job of providing welcoming and compliant environments for students with disabilities.  While the ADAAA would require changes by those institutions that are applying an unduly restrictive definition of disability in reliance on Supreme Court cases, those changes are appropriate.  Moreover, such institutions are the exception, not the norm.


The ADAAA will prevent the inappropriate loss of protection for students who use various measures to compensate for the limitations caused by their disabilities.  It provides that compensatory mechanisms that an individual has used to circumvent some of his or her limitations (for example, listening to books on CD to compensate for limitations caused by dyslexia) cannot be used as evidence that the students do not experience limitations in the first place.  Some higher education and standardized testing entities have determined whether a student is “substantially limited” in learning by comparing an individual’s scores with those of the statistical average standardized achievement test scores (in other words, below 16th percentile, or virtual failure) or by comparing an individual’s real-life outcomes with those of the average person (for example, determining that a student is not disabled simply because he has a graduate degree and the average person doesn’t).  As a result, students with serious disabilities who have managed to achieve higher than average test scores or outcomes by taking steps to mitigate the effects of their disabilities subsequently lose protection under the ADA simply for having taken those steps.  The fact that an individual has managed to compensate for his or her impairment, through whatever means, should not be used to punish the individual.  The touchstone for accommodations in the testing arena should be that set forth in Department of Justice regulations:  whether an accommodation is needed in order to ensure that the examination results “accurately reflect the individual’s aptitude or achievement level.”




Moreover, as is true now, under the ADAAA, postsecondary students with disabilities will still need to demonstrate that they are qualified and meet the essential eligibility criteria for an educational program or course of study.
  A student who cannot meet essential eligibility criteria will not prevail on a claim brought under the ADA.  Such a claim should be analyzed based on the merits and not on an inappropriately narrow definition of disability.  


Considering whether an individual has a disability is distinct from determining what accommodations might be reasonable in a given circumstance.  Under current law, colleges and universities are not required to make modifications or offer accommodations that fundamentally alter programs or services or compromise academic standards.
 The ADAAA does not change this.  Colleges and universities will have the same ability to maintain academic standards that they do under current law. 


Concerns that the numbers of students bringing legal actions will increase are unjustified.  Similar concerns were raised in 1977 before Section 504 regulations were promulgated, and again in 1990 when the ADA was enacted.  Nevertheless, after over thirty years of protections, roughly six to eight percent of the postsecondary population reports a disability and costs are minimal in comparison to overall institutional budgets. There is no evidence to support a concern about academic standards; rather it seems clear that students with disabilities who graduate from our colleges and universities are fine examples of the power of American education.  The law does not require institutions to fundamentally alter the nature of their services or programs.  Moreover, considerable deference has historically been given to educational institutions’ academic judgments.  This deference helps institutions balance the competing equities while maintaining program standards.  Although discrimination may not masquerade as deference to academic judgment, the courts have struck a balance well understood by all.
 

Standardized Testing


The standardized testing industry has aggressively and rigidly applied Sutton’s and Toyota’s narrow rulings.  Testing entities have applied Sutton and Toyota as if they had replaced all known diagnostic criteria; their approaches have elevated form over substance and ignored scientific practice.
 Some courts have substituted the covered entity’s judgment that an applicant does not have a disability for the individual’s physician’s judgment rather than get to the merits of the applicant’s request.  

A Word About Public Perception


Unfortunately, incorrect public perceptions have driven the courts’ analyses of many ADA claims, and have often replaced objective judgment, to the detriment of individuals with disabilities.  This has particularly been true of standardized testing at all levels of education, and markedly at the college admissions level.  


A popular myth is that students without disabilities seek accommodations on the SAT and other tests in order to achieve a competitive edge on the test.  Underlying this perception is a belief that with extra time, everyone would perform significantly better,
 and that students from families of means will therefore unfairly seek this type of advantage.  


This perception has been shown to be wrong.  A class action suit filed in 2002 alleged that ETS’s practice of “flagging” the scores of students who had taken the exam with disability accommodations violated the law.  As part of the settlement, the College Board agreed to create a Blue Ribbon Panel of experts to review whether scores for SATs taken under standard administration could be validly compared with those taken by students with disabilities under non-standard conditions.  If they could be validly compared, then there was no need to “flag” the exams in order to maintain the integrity of the exams,

The panel unanimously agreed that the practice of flagging was not needed.  Based on a thorough review of all the scientific evidence, the Blue Ribbon Panel concluded that when students with learning disabilities took exams under standard conditions, the scores they received were not valid reflections of their actual knowledge.  Conversely, when such students received appropriate accommodations, their scores were comparable to those of students without learning disabilities who had not received accommodations.
  Thus, there was no advantage being given to students with disabilities by virtue of the accommodations.
 

Based on the report from the Blue Ribbon Panel, the College Board ceased flagging in 2004.  


Subsequent studies have confirmed the conclusions of the Blue Ribbon panel.
  Repeatedly, studies have shown that students without disabilities do not perform significantly better with extended time; students perform significantly better with extended time only when they need the accommodations because of a learning disability. 


Accommodations do not improve results; they facilitate the demonstration of knowledge by students who are disadvantaged by the test’s mechanics.  Aren’t we are supposed to be testing what students have learned?  Why are we suspicious when they can show it? In the Bartlett case, after 21 days of trial, two trips to the Second Circuit and one to the U.S. Supreme Court, on remand, the district court found that:

The Board [of Law Examiners’] preoccupation with test scores and its distrust of clinical judgments, however, seems to be driven, at least in part, by misperceptions and stereotypes about learning disabilities. . . . [t]he Board appears to view applicants who claim to be learning disabled with suspicion.  Bartlett I, 970 F.Supp. at 1136.  Of particular concern . . . were alleged comments [that]. . . "anyone who has the money can pay for a report [concerning a learning disability]." Id. This same attitude was evidenced at the remand trial when defendants and their experts implied on numerous occasions that plaintiff might be "faking" her reading problems or contriving her errors. . .

Bartlett VI, at 42.


In closing, I highlight the Supreme Court’s decision in PGA Tour, Inc. v. Martin.
 In PGA Tour, the Court held that the use of a cart by a professional golfer with a physical disability did not fundamentally alter the game of golf even though the PGA Tour’s ordinary requirement was that golfers had to walk the course.  The Supreme Court stated: 

The purpose of the walking rule is therefore not compromised in the slightest by allowing Martin to use a cart. A modification that provides an exception to a peripheral tournament rule without impairing its purpose cannot be said to "fundamentally alter" the tournament. What it can be said to do, on the other hand, is to allow Martin the chance to qualify for and compete in the athletic events petitioner offers to those members of the public who have the skill and desire to enter. That is exactly what the ADA requires. ADVANCE \u 3
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That is all the ADAAA will do – provide access to the competition that is the stuff of American life: school, work and play. The ADAAA will prevent covered entities from putting individuals with disabilities in a position where everything they have done to better their circumstances will be used against them in a court of law.  I strongly urge the Committee’s support of this bill.
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